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§ 1.01.  Introduction.

The Democrats control the House in the 116th Congress. Even when 

their majority is slim, members of the majority chair committees, determine 

which investigations to pursue and hearings to hold, and wield subpoena 

power. House leaders have signaled their focus on industry facing oversight 

efforts. In an unmistakable symbolic move of that shift, they dropped the 

word “Government” from the chief investigative committee, which is now 

named the House Committee on Oversight and Reform.

Recent oversight investigations on pharmaceutical sales of opioids, 

energy project oil spills, tech giants’ privacy practices, and universities’ 

handling of sexual harassment cases demonstrate how organizations and 

their executives can be drawn into these controversies. Two themes have 

emerged: (1) the propriety of business practices in which Congress inquires 

whether companies treated the public fairly; and, (2) potential conflicts 
of interest and undue influence stemming from dealings with the Trump 
administration. House committees have already targeted pharmaceutical, 

chemical, financial services, technology, and transportation companies. 
Oil, gas, mining, and power companies are under scrutiny as well. Energy 

companies are particularly vulnerable when accidents or other environmental 

events occur.1

An intense focus on the energy sector, significant legal and reputational 
stakes, and obstacles to raising legal objections mean that companies should 

consider approaching investigations with persuasive legal arguments that 

consider the political context rather than legal demands and adversarial 

approaches. A congressional investigation is not about winning but surviving 

intact. Those who receive an invitation to meet with or testify before a 

congressional committee should be aware that a congressional investigation is 

a proceeding in which much is at stake — for the individual, for the business, 

1 Rick Jervis, Kevin Johnson, 3 BP Executives Indicted Over Gulf Oil Spill, USA TodAy 

(Nov. 15, 2012), https://www.usatoday.com/story/money/business/2012/11/15/bp-near-

settlement-with-us-over-gulf-spill/1706209/ (In the aftermath of the Macondo oil spill in 

the Gulf of Mexico, there were more than twenty oversight hearings, and one official was 
indicted for lying to Congress regarding the spill). 
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and for the industry. This chapter addresses some of the practical and legal 

issues those in the energy sector will need to address with their legal teams 

as they confront this new aggressive oversight agenda.

§ 1.02.  Recent Trends: Understanding the Stage.

Events of the last few years will help set the legal stage for coming 

congressional investigations of both business enterprises and political figures. 
While the executive branch has a number of tools at its disposal that it can 

use to resist and delay congressional information demands, the law and 

related procedural rules are much less forgiving for private companies and 

individuals. 

A 2016 Senate investigation into sex trafficking is illustrative. The Senate 
Permanent Subcommittee on Investigations subpoenaed Backpage.com — a 

company that published online classified ads including ads for sex work — to 
provide information on how the company screened advertisement postings 

for sex trafficking.2 After Backpage refused to cooperate, the U.S. Senate 

voted unanimously to hold the company in civil contempt of Congress, a 

move that had not been made by the Senate for two decades.3 The case went 

to federal court, eventually landing in the D.C. Circuit, which temporarily 

stayed the district court’s order enforcing the Senate’s subpoena.4 The case 

was ultimately dismissed as moot by the D.C. Circuit after the company had 

substantially complied with the subpoena in the interim. Subject matter aside, 

the case was a stark example of the challenges a private company faces when 

trying to resist a congressional subpoena.

In the spring of 2017, Michael Flynn, Donald Trump’s former national 

security adviser, asserted his Fifth Amendment right against self-incrimination 

and refused to comply with the Senate Intelligence Committee’s subpoena 

2   Dustin Volz, U.S. Senate Holds Backpage.com in Contempt Over Sex Trafficking 
Ads, ReUTeRS (Mar. 17, 2016), https://www.reuters.com/article/usa-congress-trafficking-
idUSL2N16P1N4. 
3    Id. 
4    Andrew McCanse Wright, Judicial Enforcement of a Senate Subpoena of Backpage.

com, JUST SecURiTy (Aug. 17, 2016), https://www.justsecurity.org/32439/judicial-

enforcement-senate-subpoena-backpage-com/. 
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