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§ 2.01.  Introduction.

As of the writing of this chapter, over 30 states have adopted legislation 

legalizing cannabis2 use for medicinal purposes, and a number of those 

states have also decriminalized recreational use.3 As the stigma surrounding 

marijuana use decreases, this trend will likely continue, even for recreational 

use of the drug. The change in state laws, however, can present quite a 

challenge for energy industry employers, whose employees and contractors 

work mostly in safety-sensitive and labor-intensive positions. 

While many states have enacted laws decriminalizing cannabis use, 

the drug itself remains a Schedule I drug in the Controlled Substances Act 

(“CSA”), making cannabis/marijuana use illegal in all respects at the federal 

level.4 Due to this conflict between state and federal law, the number of 
lawsuits between employers and employees following failed drug tests is 

rising.5 To date, most courts ruled in favor of employers because cannabis 

remains illegal at the federal level,6 and because a number of state laws 

contain provisions permitting employers to keep, and enforce, zero-tolerance 

policies already in place.7 There are some courts, however, that have held that 

employees may bring, and succeed on, a wrongful termination claim related 

to medical cannabis usage.8 And, although it remains an outlier, one state 

2  Cannabis, also known as marijuana, is derived from the dried buds of the Cannabis 

sativa L. plant. The buds include compounds called cannabinoids that impact the human 

body. Two covered in this chapter are delta -9 tetrahydrocannabinol (THC) and Cannabidiol 

(CBD). THC is the psychoactive agent in cannabis. Cannabis/Marijuana, Psychology today, 

https://www.psychologytoday.com/us/conditions/cannabismarijuana.
3  Justin U. Ijei, Employers’ Rights in Medical Marijuana Jurisdictions, For the deFense, 

June 2019, at 69.
4  21 U.S.C. § 812(c)(10).
5  Diana Novak Jones, Cannabis Suits Haunt Employers As More States Legalize, law 

360, July 2, 2019.
6  See Gonzales v. Raich, 545 U.S. 1 (2005).
7  See Curry v. MillerCoors, Inc., 2013 WL 4494307 (D. Colo 2013).
8  See Callaghan v. Darlington Fabrics Corp., 2017 WL 2321181 (R.I. Super. May 23, 

2017).
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court has held employers must accommodate the use of medical cannabis 

in the workplace. 

This chapter analyzes federal and state laws regarding the use of cannabis 

by employees in and out of the workplace. Part I will focus solely on the 

federal law. Part II will provide a broad overview of common provisions in 

state laws regulating cannabis use by employees. Part III will look at common 

employment provisions surrounding employers’ drug policies. Part IV goes 

into the state-specific laws within the Energy & Mineral Law Foundation’s 
footprint. Finally, Part V will provide an overview on select court rulings 

regarding wrongful termination suits related to employees use of cannabis 

and/or medical marijuana. 

§ 2.02.  Cannabis Use Under Federal Law.

Under the CSA, cannabis is a “Schedule I” substance with no medical 

exceptions.9 In 2013, Deputy Attorney General James Cole issued a directive 

(the “Cole Memorandum”) to Department of Justice officials declaring that 
federal resources should not be used for prosecuting certain cannabis crimes 

in states that have enacted sufficient regulation.10 The intent of the Cole 

Memorandum was to give states leeway to enact their own cannabis laws 

without interference from the federal government. 

Under the Trump administration, however, Attorney General Jeff 

Sessions rescinded the Cole Memorandum.11 Since that time the Attorney 

General’s office has been back and forth on enforcing the CSA with regard to 
cannabis. President Trump has for the most part left cannabis legalization to 

the states but has also waivered in statements regarding his actual position.12 

9   21 U.S.C. § 812(c)(10).
10   James M. Cole, Guidance Regarding Marijuana Enforcement (August 29, 2013).
11   Jefferson B. Sessions, III, Marijuana Enforcement (January 4, 2018).
12   Alex Graf, Marijuana Legalization in US: Is End of Cannabis Prohibition in Sight?, 

the globe Post (September 13, 2019), https://theglobepost.com/2019/09/13/cannabis-

legalization/; Tom Angell, Trump issues signing statement on medical marijuana provision 

of funding bill, the boston globe (February 15, 2019), https://www.bostonglobe.com/

news/marijuana/2019/02/15/trump-issues-signing-statement-medical-marijuana-provision-

funding-bill/UwqDzyQwhRppWqN9lCvuiP/story.html; and Evan Halper, Must Reads: 
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