
Chapter 11

Considerations for What Your Lease Doesn’t Say:

An Update on Implied Covenants in the 

Appalachian Basin

Travis L. Brannon

Thomas C. Ryan

Emily C. Weiss1

K&L Gates, LLP

Pittsburgh, Pennsylvania

Synopsis

§ 11.01.  Introduction .......................................................................... 270

§ 11.02.  Implied Covenants Generally .............................................. 270

§ 11.03.  Implied Covenant of Further Exploration ......................... 271

[1] — West Virginia ....................................................................274

[2] — Pennsylvania .....................................................................275

[3] — Ohio ..................................................................................278

§ 11.04.  Implied Covenant of Reasonable Development ................. 280

[1] — West Virginia ....................................................................281

[2] — Pennsylvania .................................................................... 288

[3] — Ohio ................................................................................. 295

§ 11.05.  Implied Duty to Market ....................................................... 300

[1] — West Virginia ....................................................................301

[2] — Pennsylvania .................................................................... 303

[3] — Ohio ................................................................................. 306

§ 11.06.  Disclaimer of Implied Covenants and Considerations 

  for Implied Covenant Litigation ......................................... 308 

§ 11.07.  Conclusion ..............................................................................311

1   The authors must recognize the substantial time commitment and masterful assistance 

from Max A. Gelernter, Hugh T. McKeegan, and Jessica L.G. Moran in the research, drafting, 

and preparation of all materials on this topic for the EMLF’s 40th Annual Institute. 

CITE AS 40 Energy & Min. L. Inst. 11 (2019)



 ENERGY & MINERAL LAW INSTITUTE

270

§ 11.01.  Introduction.

While oil and gas producers strive to draft their leases carefully to 

expressly delineate their obligations and duties under the lease, it is important 

to remember that state courts’ application of certain implied covenants may 

impose additional obligations on the lessee. By including express disclaimers 

of the implied covenants when drafting new leases, or by monitoring state 

court precedent regarding implied covenants when operating under old 

leases without a disclaimer, oil and gas producers can be better positioned 

to understand the risks and crucial issues in implied covenant litigation.

Although there are several different implied covenants that have arisen 

over time, this chapter analyzes three covenants often litigated in the 

Appalachian Basin states: (1) the implied covenant of further exploration, (2) 

the implied covenant of reasonable development, and (3) the implied duty to 

market. In doing so, this Chapter also provides an update on the development 

of precedent regarding these covenants in West Virginia, Pennsylvania, and 

Ohio. Finally, this chapter provides an overview of the disclaimer of implied 

covenants in the Appalachian Basin states, as well as considerations for 

approaching implied covenant litigation.

§ 11.02.  Implied Covenants Generally. 

Precedent establishing implied covenants in oil and gas leases dates back 

to as early as 1889, when the Pennsylvania Supreme Court recognized that 

oil and gas leases have an implied covenant to reasonably develop.2 Likewise, 

in 1897, the Supreme Court of Ohio held that “there is an implied covenant 

in this lease to reasonably develop the lands, by drilling and operating such 

number of wells as would ordinarily be required for the production of the 

oil contained in such lands, and afford ordinary protection to the lines.”3 

Additionally, in 1899, the Pennsylvania Supreme Court articulated an implied 

duty to market, stating that if an exploring party should find gas in paying 

2   See Stoddard v. Emery, 18 A. 339, 339 (Pa. 1889).
3   Harris v. Ohio Oil Co., 48 N.E. 502, 505 (Ohio 1897) (acknowledging that the “implied 

covenant arises only when the lease is silent on the subject”). 
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