CITE AS 38 Energy & Min. L. Inst. 5 (2017)

Chapter 5

The Congressional Review Act
and Its Impact on the Regulated Community
Armando F. Benincasa

Steptoe & Johnson PLLC
Charleston, West Virginia
§ 5.01.		
§ 5.02.		

§ 5.03.		
		
§ 5.04.		

§ 5.05.

§ 5.06.		
		
§ 5.07.		
		
		

Synopsis
Introduction ................................................................................ 176
The Birth of the Congressional Review Act (CRA)................ 177
[1] — The 1994 Elections............................................................. 178
[2] — The U. S. Supreme Court’s Opinion in
INS v. Chadha.................................................................... 179
The Congressional Review Act: A Check
on the Administrative State....................................................... 182
[1] — The Congressional Review Act Becomes Law.................. 183
An Administrative Agency’s Duty Under the CRA................ 184
[1] — Determining an Agency’s Compliance with the
CRA’s Reporting Requirements........................................ 187
[2] — An Agency’s Failure to Comply with the CRA’s
Reporting Requirements.................................................... 188
[3] — Challenging an Agency’s Failure to Comply
with the Reporting Requirements of the CRA................. 190
The Full Picture.......................................................................... 192
[1] — The Effective Date of a Major Rule
According to the Congressional Review Act.................... 192
[2] — The Joint Resolution of Disapproval.................................. 194
[a] — Timeframe for a Resolution of Disapproval........... 194
[b] — The Effect of a Resolution of Disapproval
Under the CRA....................................................... 196
The History of CRA Resolutions of Disapproval
in the United States.....................................................................197
Determining Whether a New or Amended Rule
Is ‘Substantially the Same’ as a Previously
Overturned Rule.........................................................................200
[1] — Enforcing the ‘Substantially the Same’ Prohibition
Under the CRA..................................................................200
[a] — An Administrative Response to the CRA’s
Substantially the Same Prohibition........................200
[b] — A Legislative Response to the CRA’s
Substantially the Same Prohibition........................ 201

§ 5.01

§ 5.08.		

§ 5.09.		

§ 5.10.		

ENERGY & MINERAL LAW INSTITUTE

[c] — A Judicial Response to the CRA’s
Substantially the Same Prohibition........................ 202
Substantial Similarity in Copyright Law.................................203
[1] — The Ninth Circuit and the Extrinsic/Intrinsic
Test..................................................................................... 203
[2] — The Fourth Circuit Amends the Krofft Test
in Shaw v. Lindhelm..........................................................204
[3] — The Fourth Circuit and the Extrinsic/Intrinsic
Test.....................................................................................206
[4] — ‘Substantial Similarity’ vs. ‘Substantially
the Same Form’..................................................................206
Advantages and Disadvantages of the CRA............................207
[1] — Advantages of Using the CRA...........................................207
[a] — Procedural Advantages........................................... 207
[b] — Agency Oversight...................................................208
[c] — Increased Transparency of Rulemaking.................208
[2] — Disadvantages of Using the CRA......................................209
[a] — Procedural Disadvantages.......................................209
[b] — Disapproval of an Entire Rule................................ 210
Conclusion.................................................................................... 210

§ 5.01.		 Introduction.

During the 2016 presidential election, Republican Donald Trump made
many campaign promises as to his intentions to roll back the administrative
regulations advanced during the Obama Administration. He said things like,
“I love the miners, and we’re going to put the miners back to work, OK.”1
While President Trump’s campaign promises resonated with voters, including
out-of-work coal miners, many wondered how he would fulﬁll those promises
if elected. Fast-forward to June of 2017, and we are starting to see many of
those campaign promises initiated as President Trump uses Executive Orders
and a little-used statute known as the Congressional Review Act (CRA) to
up-end a litany of Obama-era regulations that have hampered the regulated
community for years.

1

Jim Axelrod, “It’s time for him to support us:” Coal miners look to Trump to fulﬁll
promise, http://www.cbsnews.com/news/coal-miners-western-pennsylvania-trump-ﬁrst-100days/ (April 27, 2017).
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congressional review act

While we are all familiar with how President Trump can use Executive
Orders to overturn certain policies and place regulations under further
review, the Congressional Review Act and its use is much more mysterious.
Many citizens within the United States had never heard of the Congressional
Review Act prior to President Trump’s inauguration in January of 2017, as it
had only been successfully used once in its 21-year history.
The basic premise of the Congressional Review Act is easy enough to
understand: Congress can use the Act to issue a resolution of disapproval in
order to overturn the entirety of an administrative agency’s newly imposed
regulation, acting as a super check on administrative agencies by Congress
and ultimately, the president. But, if it is that easy, why has it not been used
more frequently? This answer is partially found in the brute force of politics
as the Act requires that Congress and the president agree to roll back an
executive agency rule, subject to the confusing world of Congressional
process. The Act itself is premised upon archaic parliamentary procedures
that are difﬁcult to understand and even more difﬁcult to implement, and
there are difﬁcult consequences which can result from the use of the Act.
Congress’ ability to enact a resolution of disapproval requires strict adherence
to various time periods, and a failure to adhere to such periods renders the
Act inoperable. Further, because actions taken pursuant to the Act overturn
the entirety of an administrative agency’s rulemaking and further directly
impacts the authority of that executive agency to re-visit the subject matter
being addressed, questions arise as to how an action to remove a regulation
will affect the regulated community. Also at issue is how and whether an
administrative agency can proceed with similar regulations in the future.
As President Trump and the Republican-controlled Congress initiate
unprecedented use of the Congressional Review Act, we will examine how
this Act is used, what it means for future agency policy, and how current uses
of the Act will impact potential future changes to the political landscape in
Washington, DC.

§ 5.02.		 The Birth of the Congressional Review Act (CRA).

The Congressional Review Act was born from two distinct moments in
time, one political and the other legal.
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