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§ 17.01.		 Introduction.

The acquisition of an active business operation is a challenging
transaction for lawyers, business persons and accountants. Whether the
acquirer purchases the “business” by purchasing all of the assets of the target
company (an “asset” transaction), or by purchasing all of the ownership
interests held by owners of the target (a “stock” transaction), there are a myriad
of operational, legal and practical matters that should be addressed in order
to consummate a transaction with minimal interruption to operations and
minimal adverse consequences.2 Despite the extreme complexity involved
in evaluating (a) the value of a target, (b) the assets of the target, (c) the
procedures for closing the transaction without adverse consequences and
(d) the legal risks applicable to the target (and equally important, allocation
of liability for such risks) the ability to consummate acquisition transactions
is critical to an efﬁcient capitalist market because it enables the allocation
of resources to the most efﬁcient users thereof in an efﬁcient, lump sum
transaction. Therefore, mergers and acquisitions lawyers play a vital role in
greasing the gears of the free market by helping business folks consummate
whole-company acquisitions.
2

Of course, mergers are also a form of acquisition, but the issues are essentially the same
as with a stock acquisition.
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Unlike leases, coal sales agreements, and contract mining agreements,
to name a few examples, acquisition agreements are not documents that
most clients become familiar with through their daily business activities.
For many clients, an acquisition or disposition of a company will occur
very rarely throughout their career, making the job of counsel all the more
important when it comes to advice regarding what is reasonable from a
business perspective, not just a legal perspective.
Further, an acquisition agreement cannot be pulled off the shelf without
a great deal of risk that the provisions will not provide the language and
protection necessary for the deal and assets at hand. There is simply no
generic agreement that works.
To exhaustively cover all of the legal issues that need to be considered
when acquiring a coal business, one would need to draft a chapter that
touches on every legal issue covered by every white paper submitted to the
Energy and Mineral Law Foundation since its inception, and then some,
because all of those issues may come up and be of concern to a purchaser,
especially in a stock transaction. This chapter does not do that, but what it
does is describe the master agreement that governs the acquisition: the Asset
Purchase Agreement, Stock Purchase Agreement or Merger Agreement, as
applicable. A customary acquisition agreement is long and complicated, but
as with a coal lease or a coal purchase agreement, or any other commonly
utilized form of agreement, the standard terms all serve an essential purpose.
It is also essential for buyer’s and seller’s counsel to master every provision in
the agreement in order to adequately represent their clients in an acquisition
transaction. As the chapter discusses various provisions of an acquisition
agreement, it brieﬂy touches on substantive issues of the law as it relates to a
coal acquisition, including tax, real estate, environmental issues, the contract
law of consents, and human resources matters.
This chapter discusses the acquisition agreement from the purchaser’s
perspective, focusing on key provisions speciﬁc to our industry and completely
ignoring certain provisions that are applicable to all transactions and that
were deemed less important or interesting than the items covered in detail.
Covering the acquisition agreement mostly from the purchaser’s perspective
is reasonable because the initial draft of an acquisition agreement is generally
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prepared by the purchaser and the purchaser is, generally speaking, the party
most interested in having a complex, comprehensive agreement. After all,
when a company is selling all of its assets or shareholders are selling all of
their stock, their only real concern — absent release of personal liability in
the event of reclamation liability, personal guarantees or other liabilities that
pierce the veil of limited liability — is receiving the consideration they are
owed, which is cash in the vast majority of transactions. Throughout this
chapter, drafting recommendations and examples are provided.
After a very brief discussion of the pre-signing activities related to an
acquisition, this chapter discusses a selection of the most important provisions
in an acquisition agreement for an active mining company and the overall
layout and goals of an acquisition agreement. Finally, this chapter discusses
tools that can be used to argue over what “market” terms are for various
provisions in the agreement.

§ 17.02.		 Pre-signing Documents.
[1] — Introduction.

Because of the importance of the standard documents that precede the
execution of an acquisition agreement, the following brieﬂy describes the
Conﬁdentiality Agreement, Letter of Intent and Due Diligence Checklist,
which are executed or provided (in the case of the checklist) in the order
listed. A full chapter could be devoted to each of the following, but for current
purposes a few important points regarding each are worth discussing.

[2] — Conﬁdentiality Agreement.

Conﬁdential information is essential to the success of mining companies.
The location of a target’s owned or leased property, the royalties they pay
to their landlords, and the prices they are paid for their coal (and by whom)
are three of the most obvious types of information that are very valuable to
a target and become less valuable once disclosed to competitors. As such,
before any action is taken to discuss terms of a deal, and especially before a
target discloses information that the purchaser will need to value the going
concern, a conﬁdentiality agreement will be proffered by the target. Such
an agreement, as its name suggests, creates a contractual obligation to keep
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