Chapter 12
Cite as 22 Energy & Min. L. Inst. ch. 12 (2002)

National Historic Preservation Act Initiatives
Affecting the Natural Resources Industry
Donald J. Kochan1
Crowell & Moring LLP
Washington, D.C.
Synopsis
§ 12.01.

§ 12.02.
§ 12.03.

§ 12.04.
§ 12.05.

§ 12.06.

§ 12.07.

1

The Governing Law...........................................................408
[1] — National Historic Preservation Act...........................408
[2] — The Advisory Council on
Historic Preservation ................................................409
[a] — Makeup and Purpose ......................................409
[b] — The Section 211 Rulemaking Authority ........410
[c] — Overview of the Section 106
Consultation Process......................................410
The Latest ACHP Rulemaking Process ...........................413
Court Rules that ACHP Regulations May Only
Impose Procedural — Not Substantive — Regulations
on Agency Activity, But Avoids the Fact that the
ACHP Has Only Advisory Authority................................414
The Ongoing Debate on the Scope of
“Undertakings”..................................................................421
The Problem with Prescriptive Historic
Preservation Procedures ...................................................423
[1] — The Public Choice Theory of Regulation .................424
[2] — Memoranda of Agreement and
Programmatic Agreements .......................................426
The Glamis Imperial Mine: One Example
of Section 106’s Potential Impact
on Natural Resource Projects...........................................430
Conclusion ..........................................................................432

The author would like to thank Tim McCrum for his assistance in presenting and
developing this chapter, as well as Ed Green, Tim McCrum, and Steve Quarles of Crowell
& Moring, from whose past work on these issues Mr. Kochan has benefited.

§ 12.01

ENERGY & MINERAL LAW INSTITUTE

New historic preservation regulations issued by the Advisory Council
on Historic Preservation (“ACHP” or “Advisory Council” or “Council”)
on December 12, 20002 (after a tortuous 6-plus-year rulemaking process)
greatly expand the bureaucratic reach of a regulatory program designed
to be only advisory in nature. Historic preservation increasingly intrudes
on activities that disturb vacant ground in natural, undeveloped
environments. Expenditures in the name of historic preservation may add
significantly to — even subsume all other — costs of permitting projects.
For this reason, it is important that the natural resources industry
understand this rather arcane area of regulation. This chapter is designed
to highlight some of the areas of historic preservation likely to affect the
natural resources industry, provide an update on the latest status of this
regulatory regime, and outline some of the legal and policy infirmities
associated with that regime.

§ 12.01.
The Governing Law.
[1] — National Historic Preservation Act.3
The National Historic Preservation Act (NHPA or “Act”) was enacted
in 1966 and subsequently amended eleven times, most recently in 1992.
The Act tasks Federal agencies and State governments to inventory Federal
and nonfederal lands, respectively, for significant historic properties of
national, regional and local interest.4
It establishes the National Register of Historic Places and calls upon
the Secretary of the Interior (“Secretary”) to develop criteria for the
designation, and to designate any such significant properties nominated
by the Federal agencies, State governments, local governments, or
landowners as listed, or as eligible for listing, on the National Register.5
An “historic property” is not limited to a “building” or “structure;” it can
be an entirely undeveloped, natural “site;” it also can be as large as a
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65 Fed. Reg. 77198 (Dec. 12, 2000).
16 U.S.C. § 470f, et seq.
NHPA §§ 110(a)(2)(B) and 101(b)(3)(B); 16 U.S.C. 470h-2(a)(2)(B) and
470a(b)(3)(B).
5
NHPA § 101(a)(1) and (2); 16 U.S.C. 470a(a)(1) and (2).
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