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§ 4.01.

Introduction.

Lucrative business opportunities are available for those willing to
transact business with bankruptcy debtors and trustees.1 The advantage
in transacting business with bankruptcy debtors and trustees include: (1)
premium interest rates to reflect the risk inherent in loaning funds to a
debtor or trustee can be negotiated; (2) parties buying assets from debtors
or trustees can often obtain discounted prices; (3) assets sold through
bankruptcy court-approved sales often can be cleansed of liabilities far
more easily than dispositions under non-bankruptcy law; and (4) leases
or contracts which contain terms prohibiting assignment can be assigned
in a bankruptcy proceeding notwithstanding such prohibitions. However,
unless the requirements and procedures of the Bankruptcy Code governing
such transactions are satisfied, what was potentially a lucrative business
opportunity can become a financial disaster.
This chapter deals with the basic mechanics of transacting business
with a bankruptcy debtor-in-possession or trustee and some of the issues
which commonly arise. First, this chapter addresses procedures for making
loans or extending credit to a bankruptcy debtor. Next, this chapter
examines how a bankruptcy debtor can sell assets and, particularly, whether
those assets can be sold free and clear of claims and interests such as
successor liability. Finally, this chapter addresses the assignment of
unexpired leases and executory contracts in a bankruptcy proceeding.
1 These opportunities most commonly arise in Chapter 11 reorganization cases. In a
Chapter 11 case, the debtor, or in a corporate or partnership case, the debtor’s officers,
directors or partners continue to manage the debtor’s business. A trustee is not appointed
unless there has been fraud, dishonesty, incompetence, gross mismanagement or if
appointment of a trustee is in the best interests of creditors. 11 U.S.C. § 1104. In Chapter
7 cases, a trustee is appointed to administer and liquidate assets. Occasionally, the trustee
is authorized to operate the debtor’s business in a Chapter 7 case. In those situations, the
Chapter 7 trustee also may need to borrow funds such as in the Snowshoe Co. case
discussed below.
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